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East Lothian Council Environmental Health Service is an integral member of the 
South East Pollution Liaison Group. At its most recent meeting earlier this month, 
this petition was discussed in detail. 

East Lothian Council's opinion is that individual circumstances would continue to be 
considered by Environmental Health Officers (EHOs) when carrying out an 
investigation into alleged noise nuisance. In cases where a medical condition was 
formally notified, in an attempt to reach a remedy, EHOs would adopt an informal 
approach in the first instance, involving partner agencies or other Council Services, 
or through independent mediation. 

However, in terms of statutory powers, there can be no relaxation or improved 
standards of amenity which can be applied by local authorities in respect of persons 
with increased sensitivity to noise. 

This should continue to be the case to ensure consistency of investigations and 
standards, and negate any prospect of expense incurred by people living in their 
homes, behaving normally and reasonably. This would also apply to cases involving 
operators of commercial, industrial or agricultural premises who have adopted best 
practice and taken all reasonable steps with regards to reducing noise. 

Case law directs local authorities to the test for the existence of a statutory nuisance 
is objective and to be judged by the standards of the average person. So, where a 
particularly sensitive person experiences a significant interference in his personal 
comfort, which an average person would not, there can be no statutory nuisance. 
(Heath v Brighton Corporation (1908) 98 LT 718). 

Should an investigation conclude that noise levels are not excessive then as per 
Lord Hoffmann (Southwark London Borough Council v Mills/Tanner; Baxter v 
Camden London Borough Council, HL 21 Oct 1999) stated "I do not think that the 
normal use of a residential flat can possibly be a nuisance to the neighbours. If it 
were, we would have the absurd position that each, behaving normally and 
reasonably, was a nuisance to the other." Further, as Lord Goff of Chieveley said in 
Cambridge Water Co. v. Eastern Counties Leather Plc. [1994] 2 A.C. 264, 299: 

"Liability [for nuisance] has been kept under control by the principle of reasonable 
user – the principle of give and take as between neighbouring occupiers of land, 
under which 'those acts necessary for the common and ordinary use and occupation 
of land and houses may be done, if conveniently done, without subjecting those who 
do them to an action." 

Specific noise criteria is also contained in legislation and standards, for example in 
terms of Antisocial Behaviour legislation, Permitted Levels are specific for the 
daytime, evening and night time periods and again do not take into account 
sensitivities of the complainants. 



It would not be legally correct or ethically acceptable to take action in terms of 
antisocial behaviour legislation against another party that is not acting in an 
antisocial manner. 

In circumstances where the occupier is particularly sensitive and other options such 
a mediation do not resolve the problem, there may be scope for the Council to 
explore with the sensitive person or their carer or family to improve the insulation of 
their own property but this should not impact on the structure or finances of a 
neighbour that is abiding by the principle of reasonable user, behaving normally and 
reasonably. 


